Broads Authority

3 November 2006

Agenda Item No 4

Broads Authority Bill

Supplementary Report by Chief Executive

	Summary:

This report:

(a) addresses the key issues raised by boating interests on the latest draft of the Bill;

(b) sets out the responses to the further consultation on the proposal to amend the Authority’s General Duty to include a reference to the principles of sustainable development;

(c) explains the key elements of the Memoranda of Understanding which it is proposed to offer to those who have raised issues on the draft Bill; and

(d) sets out the next steps in the Bill’s progress.

Recommendations:

Further recommendations (in addition to those contained in the first report):

(i) That the amendments set out in paragraphs 3.5(c), 3.8(c) and 4.1 be agreed.

(ii) That the Bill includes a provision for recovering tolls from vessels in adjacent waters (paragraph 4.1).

(iii) That a small member group comprising the Chairman and Vice-Chairman of the Authority and the Chairman of the Navigation Committee be established to advise the Chief Executive on amendments to the Bill following its deposit in Parliament and on terms of Memoranda of Understanding where otherwise agreement cannot be reached.


1
Further Representations on the draft Bill

1.1
Since the preparation of the first report the Authority has received provisional interim comments on the draft Bill from the Royal Yachting Association and the British Marine Federation.  These are set out in Appendix 1 and also cover two of the proposed Memoranda of Understanding referred to in that first report.  The key issues raised by the RYA and BMF are addressed in this report.

1.2
The Inland Waterways Association have also submitted comments and the key issues are also addressed in this report.

1.3
Comments have also been received from those consulted on the proposed amendment to the Authority’s General Duty.

2
General Duty

2.1
At the last meeting of the Authority it was agreed to consult interested bodies on the inclusion in the Authority’s General Duty of a reference to the principles of sustainable development, ie so as to read:

“It shall be the general duty of the Authority to manage the Broads in accordance with the principles of sustainable development for the purpose of:

(a) conserving and enhancing the natural beauty, wildlife and cultural heritage of the Broads;

(b) promoting opportunities for the understanding and enjoyment of the special qualities of the Broads by the public; 
(c) protecting the interests of navigation.”
2.2
The consultation made clear that “This proposal would not alter the balance between the Authority’s three duties but would reflect the holistic approach to the management of the Broads.” The Authority wrote to a large number of organisations seeking a response by 20 October asking whether “your body would have any objection to an amendment to the Authority’s general duty as set out in this letter.”

2.3
The Authority has received 24 responses
, and all either positively welcomed and supported the proposed change or raised no objection to it.

2.4
The Government Office for the East of England made a useful point in its response: “The Government Office does not have any objection to the amendment to the Authority’s general duty as set out in the third paragraph of your letter, as it would appear to reflect the requirements of Section 39 of the Planning and Compensation Act 2004.” This was echoed by the Lake District National Park Authority’s response in which its solicitor states that; “All planning authorities are, of course, obliged to have regard to these principles when determining planning applications and preparing documents forming the Local Development Framework.”

2.5
The Council for National Parks (CNP) and the Lake District National Park Authority raised the question of the definition of the term sustainable development. The Authority’s officers propose that the Authority use the wording set out in the Broads Plan, which states:

“The long-term management and development of the Broads will be based on the key principles of sustainable development: to ensure that human use and enjoyment of its natural and cultural resources do not diminish or destroy them in overall terms; and to ensure a better quality of life for everyone, now and for generations to come.  This requires meeting four key closely interrelated objectives:

· social progress that recognises the needs of everyone;

· effective protection of the environment;

· wise use of natural and cultural resources; and

· maintenance of economically and socially thriving communities.

These objectives, adapted from DEFRA
, are considered in more detail below in terms of how they will be applied to the Broads.”

2.6
CNP suggested an alternative form of wording in its response:


“Adding the reference to sustainable development principles in the way proposed sets the way in which the purposes may be achieved rather than achieving the purposes in order to fulfil sustainable development.  We therefore question whether an alternative wording might more effectively allow this, for example – “It shall be the general duty of the Authority to manage the Broads for the purposes specified below, in order that they might contribute to the achievement of sustainable development”.


Officers take the view that the purpose of the new wording is to guide the way the purposes are achieved and that no change is required.

2.7
The Inland Waterways Association re-states the position of the national boating organisations as set out in the last report to the Authority:

“While IWA supports the principle of sustainability it does share the concerns of the navigation interest at the suggestion that sustainability should be expressly included in the Bill in the way outlined.” 

The concern is that other bodies might introduce further changes to the Authority’s General Duty on the back of the Authority’s proposal. From the responses received there is no indication that that would be the case.

2.8
The RYA and BMF are seeking an undertaking to the effect that the Authority will not only, not accede to any further amendment without their agreement, but will withdraw the whole Bill if necessary.

2.9
In this respect the Authority in July resolved: that the Authority gives an assurance that the Authority will not contemplate or accede to some further change to the wording during the legislative process without express agreement from the boating interests.
2.10
It is recommended that the Authority re-affirms this undertaking, but given the responses to the consultation and the importance of the provisions in the Bill, that the Authority cannot give the further undertaking sought by the RYA and BMF.

3
Analysis of Issues Raised by RYA and BMF In Respect of the Draft Bill

3.1
Special Directions to Masters Under the Influence of Drink and Drugs Clause 6(2))

(a)
The draft Bill proposes that where the ability of the master of a vessel to act as such is impaired because of drink or drugs then he may give a Special Direction to the master to cease so acting and to permit an authorised officer of the Authority to take charge of the vessel.

(b)
The RYA and BMF consider this provision is unacceptable and should be deleted.  In particular, they do not consider that there is any basis upon which the Authority can ascertain whether the person in question is incapacitated and that the exercise of the power simply upon the basis of an officer’s perception is fraught with difficulty.

 (c)  
Officers view this provision as a proportionate response to the risk posed from incapacitated helmsmen.  Currently, it is an offence under the Navigation Byelaws to navigate under the influence of drink and drugs to such an extent as to be incapable of taking proper control of the vessel, but the ability to be more proactive to reduce or prevent the risk of accident would be in keeping with the principles adopted in the Safety Management System.  This enhances the safety of the individual concerned, third parties and property. The proposed provision can only be enacted where authorised officers have reasonable grounds to believe the ability to navigate is impaired i.e. erratic navigation.  It is felt that this is a more reasonable approach than the application of an arbitrary alcohol limit, where individual circumstances or response to substances can’t be taken into account. 

3.2
Exemptions to the Boat Standards and Insurance Requirements (Clauses 12 
and 15)

(a)
The RYA and BMF note that details of the vessels likely to be exempted have yet to be given.

(b)
In this respect, it is proposed to take a report to the Navigation Committee on 14 December for their views on the exemptions with a view reflecting this in one of the Memoranda of Understanding.

3.3
Unsafe and Dangerous Vessels (Clauses 18 to 18C)
(a)
The RYA and BMF state that these are substantial new proposals which require much further consideration.

(b)
In this respect, although the precise wording of these clauses was circulated only recently, the principles were covered in some of the earlier drafts of the Bill, and the latest draft seeks to address comments previously made by consultees.

(c)
Whilst Clause 12 (which deals with boat standards) gives a large measure of general safety provision to vessels, there may also be  circumstances where a vessel is unsafe for other reasons (eg overloading, hull condition, stability) or because a vessel is exempt from the requirements of the boat standards.  Where this is the case, and a continuing risk is present then the Authority seeks the powers to deal with these vessels to remove the potential risk to life or property from the navigation area.

3.4
Powers to Obtain Information (Clauses 19, 19A and 20)

(a)
The RYA and BMF also state that these are substantial new proposals requiring much further consideration.

(b)
In fact, only one of the provisions referred to by the RYA and BMF has been recently introduced, in the interests of completeness and to ensure that the Authority has the powers necessary to obtain all information required to enforce its powers.

(c)
Officers consider that these powers should be retained in the Bill but that discussions continue with the RYA and BMF with a view to resolving outstanding issues on the detail of these powers.

3.5
Licensing of Rescue Boats (Clause 22)

(a)
The RYA and BMF consider that the case for requiring the licensing of rescue boats (albeit with a number of exceptions) has not been made and appears to them to be unacceptable.

 (b) 
Officers view this provision as important where individuals, charities or other organisations seek to establish a publicised  rescue service, which is not recognised or a declared facility by other emergency services.  By ensuring any such service is licensed, conditions can be applied to ensure the qualification of the helm, training of crew, and appropriate equipment is supplied, maintained and deployed.  In this way, Broads users can have confidence in the ability of these additional services. 

(c)
With regard to the specific comments of the RYA and BMF, it is agreed that exemptions to cover the situations referred to in paragraph 10.2 of Appendix 1 can be incorporated in the Bill.

3.6
Application of Water Resources Act Powers (Clause 37)

(a)
The comments of the RYA and BMF are primarily directed towards the draft Memoranda of Understanding (see paragraph 4.1(b)).  In addition, and having regard to their comments, they state that it is not yet accepted that there is any case for this provision.

(b)
The effect of this provision is that the Authority would have the same powers as the Environment Agency to take action in respect of persons polluting waters within the Broads.  As the draft Memorandum of Understanding indicates, these enforcement powers would only be exercised as a last resort; rather, the general objective of the Authority would be to promote good practice within the boating community by partnership working and awareness raising.  The draft Memorandum of Understanding seeks to embody this general approach.

(c)
The Broads Authority has a conservancy duty for its executive area, which includes water quality as part of its first purpose, as well as navigation responsibilities. In discharging these duties the Authority works to improve and restore the ecological health of water bodies.  To protect this investment it is considered appropriate that the Authority similarly takes a preventative approach to diffuse pollution in the Broads, including sources of sediment, nutrient and chemical contaminants.

3.6.1
Our approach in this regard is via working with individuals and organisations to promote good practice, as indicated by the proposed protocol, but in circumstances of serious pollution incidents, or repeated incidences arising from the same individual/business it is considered that the education approach is not sufficient to protect the Broads, and in these circumstances enforcement action should be applied.

3.7
Application of Requirements of Public Health Acts Amendment Act 1907 (Clause 39)
(a)
The RYA and BMF indicate that they may need to review the proposal to renew this provision which seeks to transfer to the Authority powers to license pleasure boats currently with District Councils.

(b)
In this respect, significant discussion has been held with Nick Parker, BMF with regard to the introduction of these powers by the Authority, and the approach to ensure that the scheme introduced by the North Norfolk District Council will be appropriate as a pilot, for the extension of the scheme across the Broads area.  It is felt important for users’ safety, consistency and a level playing field for the industry that a single scheme is established in the Broads area, and these powers are required in the absence of the delegation of these powers from each of the six District Councils.

3.8
Other Provisions

3.8.1
Of the remaining issues raised by the RYA and BMF, it is recommended that in many cases changes be made to meet them.  Exceptions relate to the following:

(a)
 the definition of “vessel”.  This definition follows the wording in the Registration Byelaws and officers consider it should be retained.  However the RYA and BMF’s point will be covered in the proposed exemptions in the insurance and the boats safety standards.

(b)
The request for specific exclusions to the scope to the general directions.  The purpose of general directions is to ensure navigation safety and it is not therefore felt that exemptions can automatically be written into the Bill for certain types of vessels.  Nevertheless the process for making general directions will ensure that they do not unnecessarily apply to smaller vessels.

(c)
It is not agreed that offences relating to the boat standards and compulsory insurance should be limited to the owner.  However, it is agreed that anyone other than the owner should only be liable where he is aware of the non-compliance.

(d)
The need to provide a full inspection report should be limited to surveys to carry out for the purpose of establishing compliance with the boat standards. 

3.8.2
The IWA’s comments have only recently been received.  However, it appears largely to be concerned with drafting issues (which are being considered with our Parliamentary Agents) or seeking further protection for users (which can largely be agreed) or seeking clarification.  In addition, they have:

(a)
noted that Clauses 19 and 19A raised issues of potential self-incrimination; and

(b)
they are not convinced about the need for part of Clause 20.

If on further reading of the IWA’s comments there are other significant issues which are not agreed, these will be reported at the meeting on 3 November.

4
Other Issues relating to the draft Bill

4.1
Clause 18A(2) proposes a power to require the evacuation of unsafe vessels.  On further consideration, this is not felt to be appropriate and it is not therefore recommended that it be pursued.

4.2
Although it is recommended that the introduction of the new accounting arrangements be dependent on the agreement of the RYA and BMF, it is proposed they be consulted before the new arrangements are introduced. 

4.3
Finally, the draft resolution contained in paragraph 4 of the Agenda for this meeting sets out in some detail the provisions of the draft Bill.  Although the terms of the draft Bill itself are clear on the point, the draft resolution expressly refer to the collection of tolls on adjacent waters and it is therefore recommended that this be added to the formal resolution which the Authority is invited to pass.


5
Memoranda of Understanding

5.1
I attach to this report:-

(a)
A draft Memorandum of Understanding with boating interests relating to the exercise of the anti-pollution powers contained in the Water Resources Act (Appendix 2).

(b)
Heads of Terms proposed by the Authority for a more general Memorandum with boating interests to cover how the
Authority will exercise a range of powers in the Bill (Appendix 3).

(c)
Heads of Terms proposed by the Authority for a Memorandum with British Water Ski and Eastern Rivers Ski Club setting out how the powers relating to water-skiing in the Bill will be exercised (Appendix 4).

5.2
The current position with each of these is:

(a)
As indicated above, boating interests are currently not convinced of the need for the Authority to take the powers referred to in paragraph 3.6.  They have also raised a number of specific issues which generally, should be able to be covered in the Memorandum of Understanding.

(b)
In the light of the response from the RYA and BMF (Appendix 1), and the comments from the IWA, the Solicitor is currently drafting a Memorandum incorporating what has been agreed.

(c)
The Heads of Terms with the waterskiing groups have been agreed, and these will now need to be turned into a formal Memorandum of Understanding.

6
Other Discussions

6.1
Environment Agency

6.1.1
Discussions with the Environment Agency have centred on three areas:

(a)
The transfer of Haddiscoe Cut.  In this respect agreement has been reached in principle although it is not recommended that the Authority accept the Agency’s view that the Authority should take over responsibility for navigational markers in the Cut, on the basis that this would be contrary to the terms of the Memorandum of Understanding agreed with them in respect of the flood defence works.  It is, however, agreed that a dredging protocol be drawn up in respect of the Cut.

(b)
It is agreed that a protocol be drawn up which clearly sets out the circumstances in which the Authority, rather than the Agency, will exercise the powers in the Water Resource Act referred to in paragraph 3.6.

(c)
The Agency have asked for an exemption from the scope of General Directions.  It is not recommended that this be given for the reason that the purpose of General Directions is to secure safety in the navigation area and it would be inconsistent with this purpose to introduce exemptions for vessels in the ownership of a particular user.

6.2
Great Yarmouth Port Authority

6.2.1
The Solicitor has recently met with the Port Manager and Deputy Port Manager regarding the proposal in Clause 33 of the draft Bill to transfer Breydon Water and the Lower Bure into the Authority’s navigation jurisdiction.  

6.2.2
In this respect, it is proposed that a separate undertaking be 
given to the Port Authority that the transfer only take place with the agreement of the Port Authority.  That agreement would in turn be dependent on reaching agreement with the Port Authority on a number of issues relating to the transfer including the transfer of property and reassuring the Port Authority that appropriate plans are in place for managing the transferred area. 

6.3
National Farmers Union


6.3.1
As a result of discussions with the NFU, the clause dealing with the removal of vegetation (Clause 38) has been amended by the removal of a power for the Authority to recover from the landowner or occupier the costs it incurs in cutting back overhanging vegetation.  However, the power for the Authority to 


carry out these works, upon the giving of notice, is retained, and the new wording of this Clause has been agreed with the NFU.

7
Changes to the Draft Bill

7.1
Following the dispatch of the first report a number of generally very minor changes have been made to the draft Bill, either in response to representations made on the previous draft or to improve drafting.  These details will be circulated at the meeting on 3 November.    

8
Next Steps

8.1
The Bill will be deposited by 27 November.  However, discussions will continue up to the date of deposit, and afterwards, with a view to resolving any outstanding issues.

8.2 
In addition, some of these issues raise the need for the Navigation Committee to consider the extent of proposed exemptions (in particular in respect of Boat Safety Standards and Compulsory Insurance).  A report on these issues will therefore be taken to the next meeting of the Navigation Committee on 14 December for their views.

8.3
It is also proposed that a small Member group comprising the Chairman and Vice-Chairman of the Authority and the Chairman of the Navigation Committee  be established to advise me on amendments to the Bill 
following its deposit and on the terms of the Memoranda of Understanding where otherwise agreement cannot be reached.

8.4
Following the deposit of the Bill the Authority will then be required to pass a second resolution confirming its wish to continue with its promotion.  The Authority will be asked to pass this resolution on the day of its ordinary meeting to be held on 26 January 2007.  That meeting will also be an opportunity for the Authority to consider how it wishes to respond to issues raised by interested parties on the Bill as deposited. 

8.5
Finally, it is proposed to keep a track change version of the Bill on the Authority’s website and to update it as any significant changes are made.

Background papers:
Nil

Author:


John Packman

Date of report:

30 October 2006

Appendix 1

broads authority bill
preliminary comments for bmf and rya on 16.10.06 draft

Note:  These comments have been prepared in discussion with BMF and RYA representatives but remain subject to their review and approval and may need to be expanded or otherwise modified.

Memorandum of Understanding with Boating Interests

1.1 These comments relate to the Heads of Terms accompanying Keir Hounsome’s email of 17 October 2006.

1.2 The document, perhaps understandably as a Heads of Terms, proceeds on the basis of expressions of future intent (e.g. The Authority will confirm…”).  The BMF and RYA do however need now to see and approve a draft of the actual commitments proposed and to see these entered into as a binding commitment.  Where procedures are to be developed or the Navigation Committee consulted, it also needs to be made clear that this must happen in advance of implementation.

1.3 Other matters arising on the proposed MoU are picked up in relation to particular Bill proposals dealt with severally below in the order in which they arise on the Bill.

1.4 Many of the points raised are ones which have been raised before and, except where otherwise stated, it is felt that these have yet to be responded to.

Clause 2 (Interpretation)

1.5 Definition of “motor vessel”: it is not understood how any motor vessel can possibly be a motor vessel if it is not propelled by a form of power which is not mechanical.  Please specify what non-mechanically propelled vessels are intended to be caught.

1.6 Definition of “vessel”:  the definition would render rafts and pontoons etc. subject to e.g. the registration, insurance and construction standard requirements.  This is not acceptable.

Clause 4 (General Directions)

1.7 The proposed wording in the MoU is too indefinite.  What is required on any referral to IWAC is a requirement on IWAC to provide both sides with an opportunity to make representations and then to report to the Authority with its views on those representations.  Anything less will not provide the degree of independent adjudication which has been sought and it is understood was agreed.

1.8 Clause 4(3)(e) and (f) should be amended to preclude prohibition and so as not to apply to recreational craft under 15 metres.

Clause 6 (Special Directions)

1.9 The reference in the MoU to special directions of general application only being made in exceptional cases (of which no examples are given) is too loose.  No examples have been given or case for so proceeding except in case of emergency or urgency.

1.10 Clause 6(2) (special directions to persons impaired by drink or drugs) is unacceptable and should be deleted.  There is no basis upon which the Authority can ascertain whether the person in question is incapacitated and the exercise of the powers simply upon the basis of an officers’ perception is fraught with difficulty.

Clause 12 (Construction and equipment standards)

1.11 Details of the vessels likely to be exempted pursuant to subsection (5) have yet to be given.

Clause 15 (Vessels – insurance requirements)

1.12 Details of the vessels likely to be excluded (by not being designated) have yet to be given.

1.13 The reference in the draft MoU to the Authority’s “current intention” and “any appropriate consultations” renders the proposed form of assurance too weak to offer any real comfort.  Also, it is not clear how “small non-powered craft” is to be defined.

Clause 16 (Offences as to standards and insurance requirements)

1.14 Subsection (1)(a) and (b) must be limited to “the owner” only and not also apply to “the master”.

Clause 17 (Entry on and inspection of vessels)

1.15 In subsection (1) “as he considers appropriate” should be replaced with something less indefinite such as “as are reasonably necessary”.

1.16 In the proposed MoU, the reference to not requiring inspection of parts of vessels not covered by “the relevant regulations” needs clarifying to make clear what regulations are here being referred to.

1.17 Subsections (4) and (5) should apply to “the master” only.

1.18 The full report required by subsection (6) should apply in all circumstances rather than only “if requested”.  If a request formulation is to be contemplated at all, this should be subject to the inclusion of an obligation upon the Authority to draw attention to the right and invite a request.

1.19 The subsection (9) offence should be subject to a reasonable excuse defence.

Clauses 18 to 18C (unsafe and dangerous vessels) and Clauses 19A and 20 (powers to obtain information)

1.20 These are substantial new proposals that require much further consideration.

1.21 Why the powers are being sought, how it is felt that they are justified and the basis upon which they are proposed to be implemented needs to be explained.

1.22 The BMF and RYA query whether there is now time to deal with these appropriately at this late stage for inclusion in a Bill this November.

1.23 Amongst detailed drafting issues arising are the following:

(a) the propriety of taking powers not only in relation to breach of standards (an undefined term) but also on the basis of former unspecified criminal convictions;

(b) lack of any liability on the part of the Authority for loss or damage caused by it;

(c) adequacy of 7 days’ notice for exercise of removal powers;

(d) adequacy of the 14 day period for provision of information;

(e) why the Authority as the local planning authority need to require information as to whether planning permission exists for a mooring?

Clause 22 (Licensing of rescue boats)

1.24 This provision has now been completely redrawn.

1.25 As drafted, it would appear to preclude:

(a) boatyards operating services to assist their hire fleets without a special licence to do so;

(b) yacht and boat clubs other than in respect of vessels involved in their own events and commercial operators generally attending to vessels which they either come across or which they are called to in distress unless again they are specially licensed for the purpose.

1.26 The case for such a provision has not been made and it appears quite unacceptable. 

Clause 37 (As to Water Resources Act 1991)

1.27 The proposed protocol (dated October 2006) appears deficient in a number of respects, including the following:

(a) No indication at all is given of when the powers might be used as opposed to when ordinarily they will not be.  In consequence, the need for the proposed powers is not understood;

(b) It is not apparent for example that there can be any circumstances when it might be appropriate to exercise the powers in respect of incidents involving oily bilge water, boat sewage discharges or antifouling scrapings;

(c) The meaning or significance in this context of the sentence under the third heading which reads “In addition capacity building through Sustainable Development Fund grant may assist in delivery of change in practice” is not understood;

(d) The reference in the same paragraph to “Should poor practice continue” contains a generalised assumption which cannot be accepted and, if the sentence is to remain at all, should be replaced by something like “In the event that poor practice is encountered”;

(e) Under the fourth heading, the word “principally” (which is used three times) implies that there will be no actual division of responsibility between the Authority and the Agency and without providing any indication or real limitation on the extent of any overlap;

(f) The references to what the Authority has done and will do towards Developing Good Practice should include reference to ensuring that adequate facilities (and , in the case of oily bilge water, products) are available;

(g) The reference to working with the “Green Blue” initiative could be seen to imply an intention to introduce requirements to render the voluntary arrangements advanced through that initiative mandatory – this runs counter to the philosophy of the initiative and would be unacceptable (a reference to the Authority also “commending the voluntary Green Blue initiative” would however be acceptable);

(h) So far as the Approach to Enforcement is concerned, it is wrong to say that the enforcement powers centre on the service of works notices; rather they centre on prosecution of pollution offences and with works powers being exercised exceptionally;

(i) The use in relation to enforcement of the phrases “except in exceptional circumstances” “have a negligible impact” and “rarely be appropriate” is too imprecise and offers no real comfort.

1.28 Having regard to these considerations, it is not yet accepted that there is any case for the provision.

Clause 39 (Application of requirements of 1907 Act)

1.29 It is noted that the former provision for licensing of hire boats and the definition of such boats have been deleted and that this provision now provides for the ordinary local authority licensing powers to be applied by the Authority.  The basis for this has not however been explained and it is noted that it is at odds for example with the position in relation to BWB waterways. The BMF and RYA may need to review this further.

Article 42 (Amendments etc) and Schedule 7

1.30 The RYA and BMF await receipt of the proposed form of undertaking not to accede to any amendment of the proposed section 2(1) sustainability duty without BMF and RYA agreement and to withdraw the Bill if this cannot be achieved.

1.31 The form of undertaking not to implement the new accounting arrangements without BMF and RYA agreement is also awaited.

20 October 2006

APPENDIX 2

DRAFT
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WATER RESOURCES ACT ANTI-POLLUTION POWERS

· DRAFT MEMORANDUM OF UNDERSTANDING

Subject to formal agreement by the Broads Authority and any appropriate consultations 

Introduction

Clause …. of the Broads Authority Bill proposes that Sections 161 to 161D of the Water Resources Act 1991 will have effect to any controlled waters within the Broads as though references to the Environment Agency included references to the Broads Authority.

This Memorandum of Understanding sets out how the Authority will exercise these powers.

Description of Powers

Briefly, these powers would allow the Authority to serve a works notice on anyone whom it believes has or is or is likely to pollute controlled waters.  This notice can require the removal or disposal of the polluting matter, the remedying or mitigating of any pollution caused by the polluting matter and, so far as is reasonably practicable, the carrying out of restoration works.  Where the notice is not complied with the Authority would be able to carry out the works itself and recover the costs of in so doing from the person on whom the notice was served (i.e. a person who caused or knowingly permitted the pollution).  Non-compliance with a works notice also constitutes an offence.

The powers would also allow the Authority, without the service of a works notice, to carry out works and operations of a type which could be covered in a works notice, where they needed to be carried out immediately or where no person can be found on whom to serve a works notice; and there is a power to recover the costs incurred from any person who caused or knowingly permitted the pollution.

General Objective of the Broads Authority

The Broads Authority’s central aim in regard to pollution prevention on the Broads waterways is to promote good practice within the boating community by partnership working.  Awareness raising through publicity campaigns, working with boating organisations and influencing a change in practice would always be the first stage.  In addition capacity building through Sustainable Development Fund grants may assist in delivery of change in practice.  Should poor practice continue, the Broads Authority would investigate and inform the polluter of ways to improve practice, in addition to putting in place monitoring and review and continued advice if required.  Should polluters not adopt better practice and ignore advice and warnings, enforcement would be the final course of action. Issuing a works notice to require clean up of polluting matter by those responsible embodies the “polluter pays” principle which is endorsed by the Authority.

Relationship with the Environment Agency’s Powers

There is a potential overlap of responsibility for dealing with water pollution into inland rivers and waterways between the Broads Authority and the Environment Agency.  They have agreed to be principally responsible as follows:

· The Broads Authority will deal principally with pollution emanating from a waterway source.

· The Environment Agency will be principally responsible for dealing with pollution incidents emanating from an ‘on-shore’ source.

Specifically, this will mean the Authority will lead on the following, in particular:

· oily bilge water

· boat sewage discharge to water

· antifouling scrapings discharge to water

· dumping of dredgings within the water environment

· Flytipping in watercourses

· Pollution/spillage from a vessel underway, sinking, on fire or during refuelling operations.

The Broads Authority will cooperate with and work closely with the Environment Agency in the event of any reported pollution incident.

The Environment Agency will continue to lead on, and be responsible for, pollution/spillage from vehicles, plant or machinery on land, boats on land eg boatyards and onshore fuel storage tanks/facilities. The Agency is also the regulator for all waste disposal.

The Broads Authority will also notify the Agency in advance of the Authority’s intention to take action under Sections 161 to 161D.

Developing Good Practice

As already stated this is the Authority’s general objective.  Examples of what it has done and will do to promote good practice include:

· Oily bilge water – the Broads Authority will require all vessels with inboard engines to comply with the Boat Safety Scheme.  This Scheme ensures under engine oil tight trays to have sufficient capacity to contained both engine and gearbox oil, or a sealed oil tight area is provided, both of which do not have automatic discharge to waterways and can therefore be disposed to local on-shore facilities.  The Authority also works with the ‘Green Blue’ initiative advising boat owners to check bilge water for contaminants before routine pumping.  Good practice avoids spills or leaks from fuel lines, connections and seals and use of an oil sorbent sock, as well as disposal of oily or fuel-soaked materials in the hazardous waste containers.


· Boat sewage – the Boat Safety Scheme requires sewage systems and toilets to have a valve in the discharge line to ensure there is no opportunity for inadvertence discharge.  The Broads Authority also works with the Environment Agency in awareness raising of relevant byelaws, and promoting good practice by publication of all land-based disposal facilities in the Broads.


· Antifouling scrapings – The Broads Authority promotes collection of residue and washdown to prevent old paint entering the water.  In addition the Authority has trialled and advocates the use of environmentally-friendly paints, and suggests that boaters and yards reduce usage and minimise spills. The Broads Authority and Environment Agency have produced and distributed two best practice guidance leaflets to all tollpayers.

Approach to Enforcement

The enforcement powers in the Water Resources Act centre on the service of works notices.  Those powers themselves contain safeguards, in particular a right of appeal to the Secretary of State.

In addition, the Authority agrees that, except in exceptional circumstances:

(a) It will not use the powers it is seeking in respect of any pollution arising prior to Royal Assent.

(b) It will only take action with regard to serious pollution incidents or risks (whether arising singly or cumulatively) where there is substantive evidence of the cause of the pollution and where the act(s) of pollution have been carried out deliberately or recklessly.

(c) It will not take action in respect of any one of a number of minor incidents which individually have a negligible impact on water quality or ecology and which have been caused by a number of different people but which cumulatively have a serious impact.

(d) The powers will not be used to single out individuals or for the purpose of publicity (although any action taken may be publicised).

Further, in taking action the Authority will have regard to all elements of its general duty in Section 2 of the 1988 Act.

Finally, the Authority recognises that not all types of work which may be required in a works notice are suitable for the particular types of pollution referred to above.  For example, restoration works will rarely be appropriate in respect of pollution arising from oily bilge water, boat sewage or antifouling scrapings.

Publicity

The Authority will take steps generally to publicise these new powers and how they will be exercised.  Enforcement action may be publicised although it will not be taken for the purposes of publicity.
Broads Authority

October 2006

appendix 3

Memorandum of Understanding with Boating Interests
Heads of Terms
1.
General Directions

(a)
To confirm the process for making General Directions (as per the attached table) but with an exception in the case of an emergency and with provision for review if requested by the RYA or BMF.

(b)
The Authority to provide particular assurances as to the circumstances in which certain General Directions may be given. In particular the General Direction referred to in Clause 4(3)(g), insofar as it relates to the qualifications of the master, would only be given if it becomes a national requirement for masters to be qualified.

2.
Special Directions

The Authority will confirm that other than in exceptional cases Special Directions will only be given on an ad hoc basis.

3.
Construction Standards

(a)
The Authority will confirm their intention to use these provisions to implement the National Boat Safety Scheme.

(b)
More specifically, the Authority will confirm their intention to impose minimum standards for construction and maintenance of privately owned boats, but that more onerous standards will apply to hire vessels, in particular to secure a level of safety of customers using such vessels.

(c)
The Authority will also confirm that they will continue to work with AINA and stakeholders via the national Boat Safety Scheme office in the development of the Scheme.

(d)
The Authority will confirm that non-owning masters of vessels will not be liable unless they are aware that the Boat Safety Standards are not being met.

4.
Compulsory Third Party Insurance

(a)
The Authority will confirm their current intention, subject to the outcome of any appropriate consultations, there be an exemption for small non-powered craft from the requirement to have third party insurance.

(b)
The Authority will confirm that non-owning masters of vessels will not be liable unless they are aware that the compulsory insurance requirement is not being met.

5.
Power to Require Information

(a)
The Authority will confirm that it will develop a process for the use of these powers, to include the preparation of a formal notice containing information which cannot be produced on demand.  The Authority recognises that not all documentation need be carried on the vessel.  The Navigation Committee will be consulted on the development of this process.

6.
Inspection of Vessels

(a)
The Authority will ensure that, subject to emergency situations, a reasonable approach to requiring inspections is adopted by Broads Authority staff which is mindful of the cost, inconvenience and delay which can be caused by inspection to the user. The Navigation Committee will be consulted on the development of this process.

(b)
The Authority agree that they will not require the inspection of parts of a vessel not covered by the relevant regulations.

(c)
Authorised persons will be required to produce their I.D., as well as their authority, if so requested.

7.
Removal of Vessels


The Authority will develop a set of procedures for dealing with the removal of vessels under the powers contained in the Bill. These procedures will provide working definitions for what might constitute “reasonable enquiries” and will define the format of the official notices.  Guidance will also be given for recording the condition of the vessel and, generally, how these powers will be exercised. The Navigation Committee will be consulted on the development of these procedures.

8.
Licensing of Hire Boats


The Authority will give assurances regarding consultation and the exercise of these powers and on the conditions to be attached to licenses.

9.
Licensing of Rescue Boats


The Authority will give assurances regarding consultation and the exercise of these powers and on the conditions to be attached to licenses.

10.
Waterskiing and Wakeboarding


This is to be the subject of a separate Memorandum of Understanding.

11.
Provision of Information

(a)
The Authority will provide information to any person who can show reasonable cause and to a “responsible authority” as defined in the Bill in accordance with the Bill’s provisions.

(b)
No public register will be held.

(c)
If an application to the Authority for disclosure of information it holds is made then this will be dealt with according to the existing Authority policy and the process it has in place for dealing with requests for information.

12.
Exercise of Water Resources Act Powers

The Authority will give assurances as to how these powers will be exercised.

Broads Authority

16 October 2006

APPENDIX 4

Broads Authority Bill – Heads of Terms for Memorandum of Understanding with British Water Ski and Eastern Rivers Ski Club

1.
Purpose of Agreement

· To establish a framework for involving interested parties in the Authority’s exercise of its powers in the Broads Bill to regulate waterskiing and wakeboarding.

· To confirm the principles which the Authority will take into account in exercising its powers in the Broads Bill relating to waterskiing an wakeboarding.

· To record a common understanding of the definitions of waterskiing and wakeboarding.

2.
Establishment of Independent Panel

(a)
Membership

· Broads Authority (to chair)

· British Water Ski

· Eastern Rivers Ski Club

· RSPB

· Norfolk and Suffolk Boating Association

· Eastern Sports Council

· Broads Society

· Boat Safety Management Group

(b)
Terms of Reference

· With a view to achieving consensus, to advise the Broads Authority on the exercise of the powers in the Broads Bill relating to waterskiing and wakeboarding in particular:

· establishment of zones, and the times during which and conditions under which these activities will be permitted;

· conditions and overall number of permits;

· principles to be followed in respect of the cancellation and amendment of permits;

· principles applicable to the appeal process;

· principles applicable to the giving of Directions.


· To receive and consider reports relating to waterskiing and wakeboarding and to make recommendations to the Broads Authority.

· Pending the Bill’s provisions coming into force, to advise the Broads Authority on the existing arrangements for waterskiing in the Broads.

(c)
Consultative Process

Proposal by officers ( Independent Panel ( Navigation Committee and Broads forum ( Broads Authority (for final decisions).

(d)
Panel Procedures


To cover calling of meetings, procedure at meetings and mechanism for reporting back to the Authority.

(e)
Provision for Periodic Review of the Above

3.
Overall Principles to Apply to the Exercise of the Authority’s Powers

· Safety

· Amenity (including prevention of noise, erosion and pollution);

· Environment.

4.
Definitions

To confirm that the Authority will work to the definitions of waterskiing and wakeboarding set out below:-

(a)
Waterskiing

The towing of a person on, over, or above water, (including the crossing of boat wakes) by a boat or other mechanical means through the person’s use of external apparatus or equipment designed for that purpose, or the application of the natural physiology of the human body.  Such tow may be by use of a rope with handle(s) or other similar apparatus, or a solid tow bar, but does not include apparatus specifically designed to keep the user airborne for indefinite periods.  Waterskiing as defined is, where the participant(s) use either a single ski (mono ski) or a pair of skis (combination skis) designed or manufactured for that purpose, and attached to the feet by bindings or boots, predominantly located parallel to the ski(s), as the method by which to travel on or over water, or above water for fractional time in performing a manoeuvre or wake crossings.

(b)
Wakeboarding

Waterskiing, where the participant(s) use a pre-formed elliptical wakeboard designed or manufactured for that purpose, and attached to the feet by bindings or boots predominantly located at an angle acute to the parallel, as the method by which to travel on or over water, or above water for fractional time in performing a manoeuvre(s) or wake crossings.  The use of ballast or excessive weight in the towboat is not permitted, nor is the creation of a sustained wave, against a bank, of more than 300mm (12 inches) in height from trough to crest.

Waterskiing does not include jet skiing, parascending, air chairs, or ski jumping or any similar activity.

� AINA, BMF, BTCV, CNP, CPRE, EEDA, English Heritage, EA, GO-East, Hoseasons, IWA, IWAAC, LDNPA, Loch Lomond NPA, May Gurney, Natural England, New Forest NPA, Norfolk Landscape Archaeology, NWT, PDNPA, RYA,SUSTRANS, Waterways Trust, Wetland Bird Survey. Note: GYPA holding response.


� Achieving a better quality of life: review of progress towards sustainable development.  Government Annual Report 2002. Department for Environment, Food and Rural Affairs, 2003.
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